PREFACE

The field of international commercial law has gained importance due to the
increasing globalization of economies and international commerce in the last
decades.

This book covers the most important legal issues when conducting busi-
ness abroad. The legal environment of the business transactions is the central
theme of the first part. The political and policy risks of doing business abroad
are explained, as well as how they should be mitigated. The first part also covers
European law with a focus on the four freedoms and competition law. It ends
with strategies for entering foreign markets.

The second part of the book focuses on the individual contract of sale. This
part of the book deals with a range of subjects, including general conditions of
sale, retention of title, the CISG, product safety and product liability, Incoterms,
contract of carriage, jurisdiction, choice of law and arbitration, standard contract
clauses and payment conditions.

This book takes a practical approach and uses specific examples to system-
atically explain the main legal problems arising from selling products in foreign
countries.

It is meant to be used as a textbook for business students and for introductory
courses in law schools. No previous in-depth knowledge of law is necessary to
use this book. It contains more than 100 multiple choice questions and 70 cases,
giving students the possibility to apply the knowledge acquired in a chapter to
real situations.

The book does not pretend to be exhaustive in scope: the field of internation-
al commercial law in particular is vast, and has many different angles. However,
it does try to explain the main pitfalls of doing business in foreign countries and
how to avoid them.

My gratitude goes to my colleagues and friends, Willem van Oosterom and
Wim Vermeulen, for their valuable comments on earlier versions of this book.

The author wrote two other legal text books: on legal skills, Juridische
vaardigheden voor het Hoger Onderwijs www.juridischevaardigheden.nl and on
sports law, Inleiding sport en recht www.inleidingsportenrecht.nl. Both are in
Dutch.

M.W. Mosselman
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CHAPTER1

INTRODUCTION

Discovering and conquering new markets in other countries is a huge adventure
for any company. It offers great opportunities, but also has many pitfalls. An
exporting company is well aware of the opportunities and potential rewards of
a new market. This book focuses on the pitfalls and legal dangers a company
encounters when exporting to other countries. These pitfalls and dangers are best
illustrated with an example.

EXAMPLE

A Dutch company, Shoes Unlimited BV, has been successfully producing and selling
shoes in the Netherlands for years and decides to try and gain a share of the lucrative
Spanish market.

One of the first questions to be answered is how Shoes Unlimited BV is going
to achieve this goal, in other words they have to select an entry strategy. Will Shoes
Unlimited BV sell their shoes themselves on the Spanish market (direct sale), will they
start their own chain of shops in Spain (subsidiary), or will they sell their shoes through
an agent or distributor? The various entry strategies are discussed in detail in Chapter 5.

After the first steps in the new market have been taken, many things can still go
wrong. If Shoes Unlimited BV has a legal dispute with one of its Spanish customers, e.g.
the customer does not pay or the shoes are of a bad quality, there is an international
dispute and in international disputes there are always three questions to be answered:

1. What court has jurisdiction? In other words, which country? Is Spain, the Nether-
lands or perhaps even a third country competent to deal with this dispute? The
answer to this question can be found in the Brussels | Regulation.

2. The fact that Spanish courts have jurisdiction does not necessarily mean that
Spanish law should be applied. The answer to the question of applicable law can
be found in the Rome | Regulation.

3. If a Spanish court orders Shoes Unlimited BV to pay damages to a Spanish cus-
tomer, the question is whether the Spanish judgment can be executed in the
Netherlands. This is something not so obvious since normally a country only
recognizes the judgments of its own courts. The Spanish customer will want to
have the court’s decision executed in the Netherlands because Shoes Unlimited
BV will probably have their money in Dutch bank accounts. In the European Union,
the Brussels | Regulation gives uniform rules for executing a judgment given by a
court of another Member State.

The answers to these three questions will be discussed in depth in Chapter 12 and 13.

A court which is called upon to decide an international dispute will always have
to wonder if there is an international treaty applicable to the case. If the agreement is
about the sale of goods, the most important treaty is the Convention on Contracts for
the International Sale of Goods, also known as the Vienna Convention. For example,
if the parties have failed to agree on a place of delivery in their contract, the Vienna





